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instead   of   under  the  executive  government ?	It
would be very difficult.
 80.	And provision were made that the magistrate
shall assist the district authorities in the manner
already provided ?—I have seen several rather big
riots and other disorders, and I should not have
liked to deal with them if I had had to call on some
other authority to provide the magistrates.    I would
not have been sure of getting them as quickly as
I was able to get them in existing circumstances.
 81.	But the new scheme I am putting to you has
never been put to a practical test.    Those are your
apprehensions ?—Yes.
 82.	It has never been put to a test;   but you
recognise that the popular opinion of all shades in
this country for the last forty years or fifty years
has been in favour of the separation of the judicial
and   executive   powers ?—I    do   not  think  it   has
seriously considered how it is going to  solve  the
problem of placing at the disposal of the executive
officer the necessary magistrates when he requires
them.    I think it has paid a great deal of attention
to the separation of the judicial functions, but not
quite enough attention to the other difficulties.
 83.	What difference at all will it make if the sub
ordinate magistracy is placed under the High Court
instead  of  under the  executive  government ?    It
would make no difference in cost.    It is simply a
question as to who would promote,  suspend and
remove them.—Who is going to be responsible for
law and order under the new scheme ?
 84.	The   executive   government   would   be   still
responsible for the maintenance of law and order
and given powers to call upon the magistracy to
assist them, just as they have the power to call upon
the military to assist them in case of emergency ?
—Well,  there is just one point.    It may seem a
minor one, but it is rather important.    The magis
trates at present are of great value on occasions of
disorder or threatened disorder, because they have
some executive experience.    I doubt if magistrates
who have spent their whole time sitting in court
hearing cases would be of equal value when they
were  suddenly  called   upon  to  deal with  a  very
dangerous situation.
 85.	The question I put to you is this.    I quite
admit   that   executive   experience   is   a   necessary
equipment for a subordinate magistrate, but that
does not prevent the subordinate magistrate being
placed under the High Court,    That is the point I
am making.—The High Court for what purposes ?
 86.	For the purpose of promotion and disciplinary
action, and so forth.—So long as they are executive
officers as well, they must surely remain under the
executive government.
87- The question I put to you is this. Do you think that this executive experience is a necessary equipment for a subordinate magistrate and that it does not prevent the subordinate magistrate being placed under the High Court ? That is the point I am making.—Under the High Court, for what purpose ?
 88.	For the  purpose of promotion,   disciplinary
action and so forth ?—Being an executive officer as
•well he must surely remain under   the   executive
government.
 89.	Yes, but the High Court may say that they
are mainly judicial officers, or partly judicial officers
• and partly executive officers and why should they be under the executive government ?—I do not think that question has ever been put
 93.	As a district magistrate, did you not regard
the district superintendent of police as your assistant
in the police department ?—I regarded him as my
helper.    I   did   not  regard   him   as   an   assistant,
subordinate to me.
 94.	He has in all cases to consult the district
magistrate and to abide by his decision ?—Not in
all cases.    The district magistrate could not possibly
deal with all.
 95.	It is not in the police manual, that he must
seek  the  advice  of the  district  magistrate  in   all
difficult cases before they are launched in court ?
—No,   that   is   certainly   not   the   practice.    The
number of chalans in the Lahore district runs into
thousands, certainly over 10,000 each year.    I think
the tmrnber of accused in one year .was something
like 30,000.    It would be quite impossible for the
district magistrate to deal with a thousandth part
of the chalans.	i	/ if/       ,,
96.	Either the power is illusory or it is real/   If /
it is real, then he must1 deal with all these cases.
If it is illusory, there is no reason why he should retain the power at all ?—I do not follow that.
 97.	Sard&r Shivdev SingJ^Jberoi: Mr. Emerson, you
said that at a time of threatened breach of law and
order the deputy commissioner can issue orders to the
subordinate magistrates to go to his help ?—Yes.
 98.	Do you think those magistrates who attend
such occasions are from the canons of equity and
justice competent to try the cases of those accused
persons who are chalaned with "reference to those
disturbances ?—If an actual breach of peace occurs
none of the magistrates who has personal knowledge
of-the facts would be competent to try the case
nor would the case be sent to him.    The assistance
of a magistrate is required more on the preventive
side.
99.	And similarly you would not think it just for
a deputy commissioner to give his help in the arrest
of the people and then keep these cases for trial
in his own court ?—No, certainly not.    That is most
irregular.
 100.	Chaitdhri Zafrullah Khan :  Could you inform,
the Conference whether the presidency magistrates
are subordinate to the High Court and nevertheless
their   services   for   preventive   action    are    easily
requisitioned by the executive authorities ?—I am
afraid I cannot say.    I have not had any experience.
 101.	Are you aware that they are under the High
Court ?—I do not know whether that is an actual
fact.

 103.	Mayor Attlee :   On page 285* you set out the
classification' of   Government   services,   and   in   a
statement on page 295* you show the cadres of the
All-India services.    There is one point which arose
in Bombay.    I think we may clear it up here—and
that is that certain of the All-India services belonging
to the  transferred  side have ceased  to  be  living
services owing to the fact that there is no recruit
ment, but I take it that there are provincial services
taking their place ?—The proposal is that superior
provincial services should take the place of those
All-India services that are coming under abolition.
 104.	The first point on that is this.    When for
instance you show the total strength of a cadre in a
transferred service we are not to take it that those
are the only people that work that service now ?—
That only refers to All-India services*
 105.	The former All-India services in transferred
departments have now become provincial services ?
—Yes, but in addition to the All-India services and
in addition to any superior provincial service that
will be formed, nearly every department concerned
has already got a provincial service.   There will be
new  superior services—superior provincial services
or whatever one cares to call them—in addition to
the provincial services that already exist.
 106.	Yes.    The   point  is   that  these   provincial
services are not set out ?—They are not set out at
all in, the statement referred to.
 107.	The second point I would like to ask is this.
You say it has been contemplated to set up a superior
provincial service.   Can you say why that has not
been done ?—I think one of the difficulties has been
that there was considerable delay in the issue of
rules to regulate these services by the Secretary of
State.    Even now I do not think final orders in
* Vol. X.

